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The Protection of Interests Acquired Under an Overruled Decision. 
It is axiomatic that the courts, applying the principle of stare decisis, will not 
overrule a line of decisions, or even a single decision which has been acted upon 
as a rule of property, except for the strongest reasons. But what is the effect 
when such a decision is overruled ? It has been held by the Supreme Court in 
applying State law, that they will not follow a State decision overruling a line 
of decisions, in reliance on which the parties to the suit have made commercial 
contracts. Oelpclce v. Dubuque, 1 Wall. 175. This is perhaps due to the fact 
that the court's jurisdiction is for the protection of citizens of other States. See 
4 Harv. L. Eev. 311. A question of this sort, not involving Federal jurisdic- 
tion, arose in Pennsylvania recently. The Supreme Court of the State had in 
1846 decided that precatory words after an absolute bequest of personalty created 
a trust. Coates' Appeal, 2 Pa. St. 129. The case was remanded to the lower 
court and finally in 1853 again came before the Supreme Court, which overruled 
the first decision and held that no trust was created. Pennock's Estate, 20 Pa. 
St. 268. Between these two dates, the will in question in the principal case had 
been made and the testator had died. It was held on probate that in construing 
the precatory clause contained in the will, the rule in Coates' Appeal, was to be 
applied and not that in Pennock's Estate. I/isle's Estate, 58 Leg. Intel. 490 
(Orphans' Ct.). 

The principal case being in a lower court is perhaps of not much weight in a 
question of this sort, but a similar doctrine has been before suggested in Pennsly- 
vania. Mencjes v. Dentler, 33 Pa. St. 495; see also Geddes v. Brown, 5 Phila. 180. 
And in New York a creditor who refused a tender of greenbacks after the United 
States Supreme Court had decided that the legal tender acts were unconstitu- 
tional, and before that decision was overruled, was protected. Harris v. Jex, 55 
N. Y. 421; Stockton v. Dundee, etc. Co., 22 N. J. Eq. 56, contra. Of. Harbert v. 
Monongahda River JS. Co., 40 S. E. Bep. 377 (W. Va.). 

The view of Blackstone that the court never makes law, but simply declares 
what it has always been, at first sight would seem inconsistent with such a 
doctrine, since an overruled decision, he would say, never was law at all. The 
inconsistency is more apparent than real, however, since it is not necessary, if 
the doctrine be made to rest simply on grounds of sound policy, to say that the 
overruled decision was law at any time. 1 Bl. Com. 70. Blackstone' s view, 
morever, has been criticised by Austin and others, and as a matter of historical 
fact it must be said that the judges in some sense do make law. 2 Austin Jur. 
(4th ed.) 655; see 5 Harv. L. Bev. 172. But will the courts protect rights 
which have accrued under a decision which has been overruled ? The solution 
must depend on considerations of expediency and sound policy. Obviously jus- 
tice in particular cases would result from such protection ; but some difficulties 
are suggested. It is said that the courts, as a logical conclusion, will be pre- 
cluded from overruling a decision involving a rule of property where the rights 
of the parties to the suit have accrued since that decision, without preserving 
the rights of those parties; and that, if such rights are preserved, it is practically 
a moot case, since no others are before the court. Practical difficulties may also 
arise in the application of the doctrine. See 9 Am. L. Bev. 381, 408. These 
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objections are serious, but perhaps not insuperable. The court while following 
the prior decision could by means of a dictum give notice that it would not do so 
in future; and consequently, on rights accruing after their notice, could squarely 
overrule the prior decision. If the doctrine is to be applied, it must rest largely 
in the discretion of the court when it is to be applied and where the line is to 
drawn. Thus as intimated above it is a question of sound policy, and it may 
perhaps be doubted whether the disadvantages of confusion and uncertainty 
would not more than offset the benefit to the few, whose rights are protected. 
It would seem, however, that the court should follow the prior decision, if at all, 
only where the parties have actually relied on it, or may be reasonably presumed 
to have done so. — Harvard Law Beview. 



Practical Restraints of the Evils of Ambulance-Chasing. — On Wed- 
nesday last we criticised adversely the suggestion of one of the newspapers of 
this city that the present rules of the law of negligence should be revised, be- 
cause modern inventions and the modern spirit of haste call for a less stringent 
measure of liability for common carriers. It was intimated in the article of our 
contemporary that the law as it now exists probably benefits the ambulance- 
chaser more than the community at large. There is a certain force in such sug- 
gestion, but the remedy for the abuse is not to be sought in the subversion of a 
system which theoretically, and in the main practically, accomplishes justice. 

The legitimate sentiment against ambulance-chasers is constantly reinforced 
by such incidents as one recently related in a Boston newspaper. The story was 
told, in a serio-comic vein, how several persons injured in a railroad accident 
and undergoing treatment at a hospital were doing as well as could be expected 
considering the importunities of ambulance-chasers. It was made to appear 
that negligence lawyers and their agents, soliciting the right to bring actions 
for damages, had made themselves a serious nuisance both to the patients and 
the authorities of the hospital. In our article of last Wednesday we deprecated 
attempting to make ambulance-chasing a criminal offense. Undoubtedly a 
certain amount of professional and social ostracism now attaches to the trade, 
not, however, with the result of appreciably diminishing the number or the 
energy of its followers. Practical remedies must be administered directly against 
the evil itself by the courts, and, perhaps within certain limits, by the legislature. 
On Wednesday last we emphasized the fact that trial courts, and appellate 
courts of first instance, have power to control the amounts of verdicts by setting 
aside or reducing the same for excess. A recent salutary illustration of the 
exercise of this authority is furnished by the decision of the Supreme Court, 
Appellate Division, in Fawdrey v. Brooklyn Heights B. B. in the Supreme Court, 
Appellate Division, Second Department (October, 1901, 72 N. Y. Sup. 283). 
The action was against a carrier for injuries to a passenger, a pregnant woman. 
It was claimed that plaintiff's premature confinement directly resulted from the 
accident, and that at the time of the trial she was paralyzed on her right side 
and was unable to control the sphincter muscle. There was a conflict in the 
expert evidence, both as to the cause and permanency of the injuries. It was 
held that a verdict for $28,500 had properly been set aside as excessive, and that 
an order granting a new trial because the verdict was against the weight of evi- 
dence should be affirmed. 
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The Appellate Division quoted and approved the opinion of the trial court, 
which contains the following language : "I am forced to the conclusion that 
the verdict should be set aside as excessive. The amount awarded is extrava- 
gant in the extreme, and not within the bounds of reason and justice. The 
amount of this verdict and the income to be derived therefrom will be so great 
that the wife can relieve the husband from the burden of supporting the family 
while she lives and enable her at death to transmit a fortune to her children. 
The rendition of such a large verdict, in all the circumstances of this 
case, induces me to believe that the jury were influenced largely by sympathy, 
and did not fairly weigh and consider all the evidence. In view of this large 
verdict the judgment of the jury upon the important question whether tbe acci- 
dent was the natural and pr'oximote cause of the injury is of little value." It 
appeared that the trial judge had refused to reduce the verdict to what he con- 
ceived to be a reasonable amount and give the plaintiff an opportunity to 
consent to such reduction, upon the ground that the verdict was against the 
weight of evidence, and that the ends of justice required a new trial. 

Of course, the rule is not to be lost sight of that a jury is primarily th>; agency 
for determining the amount of damage, and trial courts or appellate courts 
should not interfere merely because they would differ from the jury as to the 
approximate amount which should be awarded. Where, however, a verdict 
according to common sense is clearly excessive, the exercise of the judicial 
fnnction, as it was discharged in Fawdrey v. Brooklyn Heights JR. £., will not 
only prevent injustice in a given case, but exert a general moral discouragement 
of the abuses of ambulance-chasing. 

We have also on a former occasion suggested the enactment of a statute limit- 
ing the percentage which lawyers may receive for their arvices in prosecuting 
negligence cases. Subsequent observation and reflection have not caused us to 
modify the view then expressed, but have strengthened the convictior that 6iich 
policy would be wifd. — New York Law Journal. 



Bailee as Plaintiff — Measure of Damages. — In the recent case of The 
WinkfiM [1902] P. 42, the English Court of Appeal found it necessary to pass 
upon an interesting question which seldom has been squarely presented for 
judicial decision. The facts were briefly these : A steamship engaged in carry- 
ing the mails from the Cape to England, having been sunk in a collision with 
another vessel caused by the negligent management of the latter, and damages 
having been assessed and paid into court, the Postmaster-General, as bailee in 
possession, presented a claim for the value of the letters and parcels lost at sea. 
This demand was resisted by the other claimants on the fund, who contended 
that under the common law a bailee can recover damages only to the extent of 
his interest and, hence, the Postmaster-General, as a representative of the Crown, 
being under no liability to account to the owners of the mail matter for the loss 
sustained, was not entitled to an allowance of his claim. 

The question here presented is not free from difficulty. We read in Beau- 
manoir (1283) xxxi, 16, that if a hired thing is stolen the suit belongs to the 
bailee because he is answerable to the person from whom he hired. In (1410) Y. B. 
11 Hen. IV. 23, 24, Hankford, J., expresses himself to the same effect, and 
likewise Fineux, J., in (1506) Y. B. 21 Hen. VII. U b. pi. 23, in a passage 
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cited by Lord Coke in reporting Heydon and Smith's Case (1610), 13 Co. Bep. 67, 
69, where the latter says : " Clearly the bailee or he who hath a special property 
shall have a general action against a stranger, and shall recover all in damages, 
because. that he is chargeable over." The bailee's duty to account is, in similar 
terms, referred to as the basis of his right to sue in a large number of cases 
dating from the time of the year books to the present day. Is it true, then, 
that when a bailee brings suit against a defendant who has wrongfully injured 
property in the former's possession, the plaintiff must be content with judgment 
for nominal damages in every case where the loss occurred under such conditions 
that he is not "chargeable over" to his bailor? It is difficult to see how such 
a case could arise under the law as it stood until a comparatively recent period 
for, so long as the bailee was liable as an insurer — and this was for a century 
after the decision of Southcot v. Bennet (1600) Cro. Eliz. 815 (Holmes, Com. 
Law, 180. ) — it would appear that in every case where the bailee could sue, he 
himself would be liable to account to his bailor. Certainly since Armory v. 
Delamirie (1722) 1 Stra. 504, it has not been doubted that a stranger or a wrong- 
doer may recover the full value of property wrongfully taken from his possession ; 
anv other rule would furnish "an invitation to all the world to scramble for the 
possession." Lord Kenyon in Webb v. Fox (1797) 7 T. E. 387, 393. And 
there would seem to be no essential difference between the position of a bailee 
and that of a finder or a wrongdoer, so far as possession as against all the world, 
save the true owner, is concerned, although an unconvincing effort is made in 
Clerk and Lindsell on Torts (2d ed. 237) to draw a distinction. In the late 
case of Claridge v. S. S. Tramway Co. [1892] 1 Q. B. 422, a divisional court 
(Hawkins and Wills, J J. ) held that the bailee of a horse, injured while in his 
possession through the negligence of the defendant, but under such circum- 
stances as to relieve the former from legal responsibility to the owner, could 
recover only nominal damages. This decision is approved in two recent text- 
books of high standing. 2 Seven on Negligence, 2d ed. 887 ; Clerk and Lindsell, 
Torts, 2d ed. 237. But, in Meux v. G. E. By. Co. [1895] 2 Q. B. 387, 394 (C. 
A.) A. L. Smith, M. E., said that the case "may possibly require at some 
future time further consideration." That the result reached was correct may 
well be questioned, after an examination of the ancient law of bailment. 

Chief Justice Holmes in his lectures on the Common Law (166-180), tracing 
the origin of the right of the bailee to sue, shows that it dates from the time 
when resort was had to the law in order to check the practice of cattle-stealing. 
It seems that his right of action turned solely on the question whether the plaintiff 
had lost possession against his will. Not until a later date was the bailor, by 
an extension of the rule, given standing in court. Until that time, then, his 
only means of relief lay in holding the bailee strictly to account — as insurer. 
Thus the true condition of affairs was such that "the bailee was answerable to 
the owner because he was the only person who could sue," but later, by an 
inversion of cause and effect, ' ' it was said he could sue because he was answerable 
to the owne -." Accepting this explanation (which is not altogether consistent 
with that in 2 Poll. & Mait. Hist. Eng. Law, 170) of the statements in Beau- 
manoir and the year books, supra, the Court of Appeal reaches the conclusion 
that Claridge v. 8. 8. Tramway Co., mpra, was wrongly decided, and holds that 
the Postmaster-General, in the principal case, was entitled to recover the full 
value of the lost mail matter. In other words, the saying is true of bailees as 
well as of other possessors that " the person who has possession has the property 
for against a wrongdoer possession is a title." Campbell, C. J., in 
Jeffries v. Railway Co. (1856) 5 E. & B. 802, 806. 

This is the doctrine contended for by American text-writers and adopted in 
the leading case of White v. Webb (1842) 15 Conn. 302, and in such other 
American decisions on the point as have come to our notice. No inconvenience 
can result, for, as is said by Collins, M. E. (p. 61), what the bailee "has 
received above his own interest he has received to the use of his bailor," and 
"the wrongdoer, having once paid full damages to the bailee, has an answer to 
any action by the bailor." — Columbia Law Review. 



